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Attorney fee awards and 
the common fund doctrine: 
Hands in the plaintiffs’ pockets? 
With the expansion of the common fund doctrine has come 
the diminishment of ethical and statutory requirements 
governing recovery of attorney’s costs and fees. 
MARY KATHERINE BEDARD 

The right to attorney’s fees 

Under the American Rule, parties 
generally bear their own costs of litiga­
tion, and the attorneys and client ordi­
narily negotiate a rate at which they will 
work. There is an established practice in 
the private legal market to reward attor­
neys for taking the risk of non-payment 
by paying them a premium over their 
normal hourly rates for winning contin­
gency cases.1 Contingent fees that may far 
exceed the market value of the services if 
rendered on a non-contingent basis are 
accepted in the legal profession as a legit­
imate way of assuring competent repre­
sentation for those plaintiffs who could 
not afford to pay on an hourly basis.2 If 
this methodology did not exist, few 
lawyers could afford to represent clients 
given the investment of substantial time, 
effort, and money, especially at the risk of 
recovering nothing.3 

The well-established and oft-described 
“exception” to the American Rule is the 
common fund. In fact, however, the fund 
is consistent with the American Rule in 
that it does not tax the losing party with 
the victor’s attorney’s fees.4 The United 
States Supreme Court created the com­
mon fund doctrine, as a source of attor­
ney’s fees. If attorneys’ efforts create a 

fund or benefit for others in addition to 
their own client, the court is empowered to 
award fees from that fund.5 

The doctrine of compensating an 
attorney from a fund created or pre­
served by an attorney’s services is most 
often applied in class actions, where an 
attorney or attorneys acted on behalf of 
a plaintiff who recovered a fund as a 
representative of the interests of a group 
of individuals. This doctrine, however, is 
not limited to class actions, and has long 
been applied beyond such cases. 

The common fund doctrine 
is based upon equitable 
principles 

An attorney’s right to common fund 
fees arises from equitable principles of 
restitution. The common fund “excep­
tion” to the American Rule is grounded 
in the equitable powers of the courts 
under the doctrines of quantum meruit 
and unjust enrichment. An award of at­
torney’s fees from a common fund de­
pends on whether the attorney’s specific 
services benefited the fund — whether 
they tended to create, increase, protect or 
preserve the fund. 

Unlike statutory fee-shifting cases, 
where the winner’s attorney’s fees are 
paid by the losing party, attorney’s fees in 
common fund cases are not paid by the 
losing defendant, but by members of the 

plaintiff class, as it may be, who shoulder 
the burden of paying their own counsel 
out of the common fund. How the fund is 
divided between members of the class 
and class counsel should be of no concern 
whatsoever to the defendant(s) who con­
tributed to the fund. 

Although the common fund doctrine 
does not permit the shifting of the burden 
of the litigation expenses to the losing 
party, it does permit the burden to be 
shared among those who are benefited by 
the litigant’s efforts.6 The doctrine rests 
on the understanding that those who ob­
tain the benefit of a lawsuit without con­
tributing to its costs are unjustly enriched 
at the successful litigant’s expense. Such 
an inequitable result is easily avoided if a 
court has control over the fund – even 
one created pursuant to a settlement – 
and assesses the litigation expenses 
against the entire fund so that the burden 
is spread proportionally among those 
who have benefited.7 

Courts have held that class members 
other than the representative plaintiffs 
can avoid court-awarded fee disburse­
ments from their portion of the fund by 
hiring their own attorneys and participat­
ing in the litigation. The represented 
class member enjoys this immunity be­
cause one who hires and pays his own 
lawyer is not a free rider if the attorney is 
a contributor to the final results.8 In other 

Copyright © 2008 by the author.
 
For reprint permission, contact the publisher: www.plaintiffmagazine.com
 1 

http://www.plaintiffmagazine.com
http://www.plaintiffmagazine.com


 

MAY 2008 

www.plaintiffmagazine.com 

words, the ride for that litigant is not free 
and has, in fact, contributed to the final 
result. 

The Second Circuit recently de­
clared that the common benefit fund is a 
holdback, not a levy.9 And that the hold­
back amount represents the maximum 
that plaintiffs’ counsel may receive from 
the fund.10 Regardless, a lawyer is not en­
titled to compensation from a common 
fund for work the attorney did not per­
form or hours he did not spend.11 Nor is 
an attorney entitled to compensation for 
hours a reasonable lawyer would not 
have spent, hours unreasonably spent, or 
work done so poorly that it is of no value 
to the common benefit.12 Because the 
fund is a set-aside and not a disburse­
ment, no amounts are paid to attorneys 
from the set-aside fund until the attor­
neys demonstrate that they have worked 
for the common benefit.13 

The origins of the common fund 
doctrine 

In 1881, the United States Supreme 
Court recognized that a litigant or a 
lawyer who recovers a common fund for 
the benefit of persons other than himself 
or his client is entitled to reasonable at­
torneys’ fee from the fund.14 In Trustees v. 
Greenough, a creditor sued on behalf of 
himself and other creditors for his and 
their own benefit in order to reclaim and 
rescue a trust fund. The Court found 
that not allowing reimbursement, either 
out of the fund itself, or by proportional 
contribution from those who accept the 
benefit of his efforts, would “not only be 
unjust to him, but it would give to the 
other parties entitled to participate in 
the benefits of the fund an unfair advan­
tage.”15 

Over 50 years later, in Sprague v. 
Ticonic Nat’l Bank,16 the plaintiff who 
prosecuted litigation to a successful con­
clusion, from which other persons would 
benefit, petitioned the district court for 
allowance of attorney’s fees and ex­
penses. The Court found that while the 
party neither purported to sue for a class 

nor formally established a fund for the 
class, its discretion allowed for the grant 
of reimbursement(s) under equitable 
grounds. The Court reasoned that when 
such a fund is for all practical purposes 
created for the benefit of others, the for­
malities of the litigation – the absence of 
an avowed class suit or the creation of a 
fund – hardly touch the power of equity 
in doing justice as between a party and 
the beneficiaries of his litigation.17 The 
Court held that reimbursement was per­
mitted under equitable principles and 
reversed the lower court’s ruling. 

The doctrine was again discussed by 
the United States Supreme Court in Boe­
ing Co. v. Van Gemert, supra. In Boeing, a 
class action was initiated to recover for 
Boeing’s failure to give adequate notice 
of intention to call convertible deben­
tures. The district court ordered Boeing 
to pay a sum of money and assessed un­
determined attorney fees against the en­
tire fund. Boeing appealed, arguing it 
stripped it from any present interest in 
the fund. The Court found that the doc­
trine reflects “the traditional practice in 
courts of equity” and rests on the percep­
tion that persons who obtain the benefit 
of a lawsuit without contributing to its 
cost are unjustly enriched at the success­
ful litigant’s expense.18 Most significantly, 
the Court held that jurisdiction by the 
Court over the fund would prevent this 
inequity or impliedly, any inequity. 

Designating counsel who will 
benefit from the fund 

Multiparty litigation requires that 
the court establish certain committees of 
counsel in an effort to coordinate litiga­
tion activities. Courts traditionally ap­
point lead and liaison counsel and 
management committees. Committees 
are most commonly required when group 
members’ interests vary. The functions of 
the various committees and counsel are 
often set forth in a court order or sepa­
rate document for judicial approval. It is 
essential that the scope and responsibility 
of the designated counsel’s authority be 
delineated to avoid any unnecessary in­

ternal disputes between plaintiffs and/or 
plaintiffs’ counsel. Obviously, counsel in 
these leadership groups should keep 
other counsel informed and advised on 
the progress of the litigation and any set­
tlement negotiations or resolutions. 

Such committees receive compensa­
tion for their services to the other mem­
bers and their counsel. Early in the 
litigation, it is advisable for the court to 
determine the method of compensation, 
including establishment of a fund to 
which designated parties should con­
tribute specified proportions. It is with­
out question that a court has the power 
to award fees from a common fund to 
designated counsel who performed tasks 
on behalf of the group. 

Designated counsel’s fiduciary 
and ethical duty to their client 

Counsel designated by the court as­
sume a responsibility to the court and an 
obligation to act fairly, efficiently, and 
economically in the interests of all par­
ties and parties’ counsel.19 Additionally, 
Mode Rule of Professional Conduct Rule 
3.2 requires lawyers to make “reasonable 
efforts to expedite litigation consistent 
with interests of the client.” 

Committees made of counsel repre­
senting individual plaintiffs and their at­
torneys assume a “fiduciary-like” 
appointment. They accept fees and rep­
resent both individual plaintiffs and their 
attorneys. “Whether or not there is a di­
rect or formal attorney-client relation­
ship between plaintiffs and the 
[Committee], the [Committee] and its 
[individually retained plaintiffs’ attor­
neys] members necessarily owed a fiduci­
ary obligation to the plaintiffs.”20 

In cases where a dispute arises 
among those vying for a share of the 
common fund, a special fiduciary obliga­
tion is placed on the court because bene­
ficiaries are unrepresented in such a 
dispute.21 Accordingly, a conflict arises 
between plaintiffs and appointed counsel 
and the court must assume a fiduciary 
obligation to protect the interests of 
plaintiffs. 
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Further, Rule 1.8(a) prohibits a 
lawyer from knowingly acquiring an own­
ership, possessory, security or other pecu­
niary interest adverse to a client unless 
among other things, the terms of the 
transaction are fair and reasonable and 
“are fully disclosed and transmitted in 
writing to the client in a manner which 
can be reasonably understood by the 
client.” While the Rule does allow a 
lawyer to “advance court costs and ex­
penses of litigation, the repayment of 
which may be contingent on the outcome 
of the matter,” this does not, on its face, 
include attorney’s fees. Any committee’s 
attempt to obtain fees in excess of what is 
reasonable, particularly without Court ap­
proval, shows a lack of consideration for 
the duty of trust between lawyer and 
client that finds expression in Rule 1.8(a). 

In addition, Rule 1.5 provides that a 
lawyer shall not make an arrangement 
for, charge, or collect an unreasonable 
fee or unreasonable amount for ex­
penses. The prohibition on acquisition of 
a proprietary interest in a litigation has 
its basis in common law concepts of 
champerty and maintenance. It is a rule 
intended to prevent conflicts of interest 
between lawyer and client that could in­
terfere with the lawyer’s exercise of free 
judgment on behalf of the client. 

Twenty years ago, the Second Circuit 
addressed a conflict that arose when cer­
tain members of a class committee made 
an agreement to receive threefold on 
their investment out of the fee settle­
ment. In Agent Orange Product Liab. 
Litig.,22 the court found such an agree­
ment invalid and would not allow en­
forcement in view of its potential for 

creating conflict between counsel and the 
class of plaintiffs. The court found that 
in reviewing the agreement, which was 
upheld by the district court, the effect 
that such an agreement could have on 
the rights of a class must be considered. 

Attorneys have a duty to not only en­
sure that the court passing on the fee ap­
plication has all the facts but also a 
fiduciary duty not to overreach. The 
agreement in Agent Orange Product Liab. 
Litig. provided an incentive for the com­
mittee to accept an early settlement- an 
incentive that compromised the class’s in­
terest. The court concluded that a risk for 
such an adverse effect on the settlement 
process provides adequate grounds for 
invalidating the agreement as being in­
consistent with the interests of the class. 

Conclusion 

While judicial solicitude for the in­
terests of the legal profession have long 
supported recovery of fees on the theory 
of a common fund, conflicting interests 
may arise between client and counsel. 
Recovery on the basis of common fund is 
based on principles of restitution, which 
is best implemented by placing the court 
in control of the fund for distribution to 
claimants and counsel. With the expan­
sion of the common fund doctrine has 
come the diminishment of ethical and 
statutory requirements governing recov­
ery of attorney’s costs and fees. While the 
law of restitution allows for counsel to re­
cover for the cost of securing a successful 
resolution, it does not permit counsel to 
be unjustly enriched at the expense of 
the client. 
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